BALTIMORE COUNTY,
MARYLAND
Plaintiff

{.

IN THE

*

CIRCUIT COURT

*

FOR

v

BALTIMORE COI-]NTY

tr

BALTIMORE COUNTY FRATERNAL
ORDER OF POLICE, Lodge No. 4

*

*.

Case

No.: 03-C-08-8643

*

Defendant
tß

rl.

*

t

rF

rl.

{<

¡ß

*

{.

*

MEMORANDUM OPINION AND ORDER
This matter is before the Court on Defendant Baltimore County Fraternal Order of
Police ("FOP"), Lodge No. 4's Motion to Enforce this Court's Judgment and for an Order to
Show Cause, which was filed on

April 12,2013. The Plaintiff, Baltimore County, Maryland,

filed its Response to this Motion on April 23,2013. Subsequently, the Defendant filed

a

Reply Brief in support of its Motion to Enforce on May 15,2013. The Parties' counsel
appeared

for a hearing on May 17,2013 to argue the instant Motion. On May 28,2013, the

Plaintiff filed a Supplemental Memorandum to provide the Court with more guidance about
the arguments it advanced during the hearing. The Defendant then filed a Supplemental
Reply Brief on June 28, 2013. For the reasons stated herein, the Defendant's Motion is
GRANTED.

I. Background
This suit arises out of a grievance that was frled by the Defendant under a series of
collective bargaining agreements that the parties refer to as Memoranda of Understanding

("MOUs"). The grievance specifically related to the MOUs that covered police officers who
retired between 1992 tfuough2007

. The MOUs

contained a provision that the Parties were to

submit any dispute concerning the application or interpretation of the terms of the MOUs to a

1

grievance process. This grievance process ultimately culminated in arbitration, which was to

be final and binding on the aggrieved employees, the Plaintiff, and Defendant. Pursuant to
the agreements, the grievance proceeded to arbitration, and the arbitrator issued his award on

July 15, 2008. The arbitrator found that the Plaintiff violated the MOUs that were entered
into between the Parties. Specifically, the Plaintiff violated the MOUSs when in 2007, it
decreased the retiree health care subsidy

for those offrcers who retired between February 1,

1992 though June 30, 2007, from the subsidy rate

in

place at the time

of

each offrcer's

retirement.

Following the arbitrator's award, the Plaintiff filed a Complaint to Vacate Arbitration
Award in this Court on August 14,2008.r The Defendant then filed its Answer on September

22,2008. Subsequently, the Plaintiff filed a Motion for Summary Judgment on March
2009,2 and the Defendant

filed

a Cross

13,

Motion for Summary Judgment on March 31,2009. In

a Memorandum Opinion and Order issued on August I0, 2010, this Court granted the
jurisdiction over
tn its Complaint, the plaintiff alleged the following arguments: (l): the arbitrator did not have
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Defendant's Cross Motion for Summary Judgment, and denied the Plaintiffs Motion for
Summary Judgment.3

As a result of this decision, the Plaintiff filed an appeal with the Court of Special Appeals
on August 19,2010. The Court of Special Appeals then issued an opinion on December 8,

2011. The Court of Special Appeals specifically addressed whether this Court erred in
granting the Defendant's Motion for Summary Judgment, and whether this Court erred in
denying the Plaintiff s Motion for Summary Judgment.a However, in the first footnote of the
opinion, the Court of Special Appeals noted that the Plaintiff presented other questions in its

brief for the Court to review.s

'With

respect to these questions, the Court of Special Appeals

provided:
For the reasons stated in our opinion, we cannot provide a certain answer to the
County's first question. Instead, we hold that the circuit court erred when it
upheld the arbitration award and we leave the remaining questions to be
resolved in a future arbitration or civil proceeding, if this litigation continues.6

Ultimately, the Court of Special Appeals reversed this Court's judgment, and remanded the
case to

this Court with instructions to enter judgment in favor of the Plaintiff.T

'Mem. Op. & Order, Aug. 10,2010.

a

Ct. of Special Appeals Op., No. 1428, Sept. Term, 2010, p. 1, Dec. 8,201L
Ct. of Special Appeals Op,, pp. l-2 n.l. Specifically, the Plaintiff raised the following issues: (l) whether the
arbitrator lackedjurisdiction to arbitrate the grievance and whether the grievance was arbitrable, because the FY
2007 MOU had expired; (2) whether the grievance was moot due to the expiration of the FY 2007 MOU;
(3) whether the grievance was timely f,rled; (4) whether the FOP's late filing constituted a valid grievance, since
by definition, "retirees" are not "employees" entitled to bring a class glievance; (5) whether the arbitrator had the
authorþ to rescind and rewrite the language negotiated by the Health Care Review Committee; (6) whether
there was a vested right to future health inswance benefits and subsidies prescribed in the expired FY 2007
MOU, and whether it was manifest error for the arbitrator to conclude so by relying on cases that interpret the
NLRA; (7) whether the arbihator's o\ryn comments demonstrated the manifestly unjust and grossly mistaken
nature of his award; (8) whether the County clearly intended that health care subsidies would be negotiated
annually and could go up and down; and (9) whether, contrary to law and public policy, the arbitrator's award
usurped the power of the Baltimore County Executive and County Council to enact a budget which provides for
health insurance and health insurance subsidies pursuant to the terms negotiated by the Health Care Review
Committee, the FOP's bargaining agent, Ct. of Special Appeals Op., pp' l'2 n.l '
6
Ct. of Special Appeals Op., pp. l-2 n.l.
7
Ct. of Special Appeals Op., pp. 13-14. The Court of Special Appeals reasoned that the arbitrator failed to
address the argument that all obligations under the agreement had expired, which included both the healthcare
obligations and independent obligation to arbitrate. Ct, of Special Appeals Op., p. 13. Instead, the arbitrator
5

a
J

As

a

result of this decision, the Defendant filed a Petition for Writ of Certiorari with the

Court of Appeals on January 24,2}l2,which was granted on

April 20,2012.8 The Court of

Appeals then issued a decision on Novemb er 19,2012, which reversed the Court of Special
Appeals, ruling.e The Court of Appeals further remanded the case back to the Court of
Special Appeals,

with instructions to affirm this Court's judgment issued on August

10,

2070.t0 This ruling then prompted the Plaintiff to file a Motion for Reconsideration with the

Court of Appeals on December 10, 2012. An argument that the Plaintiff asserted was that the
the
Court of Appeals should remand the case back to the Court of Special Appeals to consider

nine undecided issues that were raised in footnote one of the Court of Special Appeals'

opinion.ll Additionally, the plaintiff highlighted

one specific issue that was undecided, which

the award
was whether the arbitrator's award was contrary to public policy.12 Specifically,
was contrary to public policy, because it usurps the power of the County Executive and

County Council to enact a budget which provides for health insurance and health insurance
subsidies pursuant to the terms negotiated by the Health Care Review Committee.l3

Despite the fact that the Plaintiff s nine arguments were undecided, the Court of Appeals
denied the

plaintiff s Motion for Reconsideration on January 18,2013.r4 On that

same date,

only determined that the rights were vested. ct. of special Appeals o_p., p. 13 .
dp.t. to, Writ of Certioraril Jan. 24,2012; Ct, of Appeals Order, Pet. Docket No. 539, Sept. Term, 2011, Apr'

v. 19,2012. The Court of Appeals reached this
er the underlying agreement expired, if the arbitration
e at issue accrued or vested dwing the duration of the
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Ct. of Appeals op., p. 35.
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tt Mot. for Recons., pp.4-5.
l'Mot. for Recons., pp. 4-5'
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Ct. of Appeals Order, No. 3, Sept. Term,2012, Jan' 18, 2013'
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the Court of Appeals issued a Mandate to the Court of Special Appeâls, instructing the Court

to affirm this Court's judgment issued on August 10, 2010.15 Subsequently, pursuant to the
Court of Appeals' Mandate, the Court of Special Appeals issued an Order on February 26,
2013. In this Order, the Court of Special Appeals vacated its prior judgment, and thereby
affirmed this Court's judgment issued on August I0,2010.16

This then leads us to the present time, where the Court is considering the Defendant's
Motion to Enforce this Court's Judgment and for an Order to Show Cause, which was filed on

April

12, 2013.t7 The

Plaintiff f,rled its Response to this Motion on April 23, 2013, with the

Defendant filing a Reply Brief on May 15,2013.r8 A hearing was then held by this Court on

May 17,2013, in which the Parties' respective counsel appeared and argued the instant
Motion. After the hearing, the Plaintiff filed a Supplemental Memorandum on ll/ay 28,2013,
to provide extra support for the arguments

it

advanced at the hearing.le The Defendant then

filed its Supplemental Reply Brief on June 28,2013.20

II.
A.

Discussion

The Plaintiff s Arguments are Precluded from Consideration by the Law of the
Case Doctrine.
In its Response to the Defendant's Motion to Enforce, the Plaintiff presented seven

specific arguments about why the Defendant's Motion should be denied.2l At the hearing

tt Ct. of Appeals Mandate, No. 3, Sept. Term,2012, Jan. 18,2013'
tu
Ct. of Special Appeals Order, No. 1428, Sept. Term, 2010, Feb.26,2013'
tt Mot. to Enforce this Ct.'s J . & for an Order to Show Cause, Apr. 12, 2013 '
tt Baltimore County's Resp. to FOP's Mot. to Enforce J. & for an Order to Show Cause, Apr.23'2013
(hereinafter,,Pl.'s Resp.");Reply Br. in Supp. of Mot. to Enforce this Ct.'s J. & for an Order to Show Cause,
May 15, 2013 (hereinafter "Def.'s Reply Br.").
tn
Baltimore Còunty's Supplemental Mem. in Supp. of Resp. to FOP's Mot. to Enforce J' & for an Order to
Show Cause, May 28,2013.
Def.'s Supplemental Reply Br. in Supp. of Mot. to Enforce this Ct.'s J. & for an Order to Show Cause, June

2o

28,2013.

tt

arguments include: (1) the arbitrator's award cannot usurp the power of the County Executive and
County Coincil to enact a budget, which contains the subsidies that were negotiated by the Health Care Review
committee, the Defendant's baigaining agenf; (2) any rescission and re-setting of the health care subsidy split

ih"r"

5

on this instant Motion, the Plaintiff classified these arguments as one argument, which
was the arbitration award violated public poLicy.22 The Plaintiff further articulated that the

public policy that was violated was that the County Executive and County Council did not
appropriate the funds to pay for the subsidy that the arbitrator ordered.23 In response, the
Defendant asserts, along with other arguments, that the Plaintiff is precluded from raising
these arguments by the law of the case doctrine.2a

The law of the case doctrine provides that once a decision is established as the

controlling legal rule of decision between the same parties in the same case, it continues to
be the law of the case.'5 This is conditioned on the facts and evidence of the later

proceeding being substantially similar to those of the original trial26 Neither questions
that were decided, nor questions that could have been raised and decided on appeal, can be
re-litigated .27 As articulated in Fidetity-Baltimore Nafl Bank & Trust Co. v. John
Hancock Mut. Life Ins. Co.,2I7 }l4d.367 (1958),
Once this Court has ruled upon a question properly presented on an appeal, or,
if the ruling be contrary to a question that could have been raised and argued in
that appeal on the then state of the record, as aforesaid, such a ruling becomes
the "law of the case," and is binding on the litigants and courts alike, unless
changed or modified after reargument, and neither the questions decided nor

would violate the agreement the Heath Care Review Committee had with the Plaintiff; (3) the Court's final
Order dated August I 0, 20 10 did not enter an enforceable judgment against the Plaintiff for a sum certain; (4) the
arbitrator had no authority to rescind and rewrite the language negotiated by the Health Care Review Committee;
(5) the Defendant never proved and the arbitrator never determined the amount that would make the retirees
"whole," or any liquidated sum that could be reduced to a judgment against the Plaintiff; (6) the separation of
powers dochine prohibits the Court from ordering the County Executive and the County Council to appropriate
funds, long after the budgets for FY 2008-2013 have been enacted; and (7) enforcement of the award at this
stage of the proceedings would violate the Plaintiff s right to have the issues it raised in the Court of Special
Appeals adjudicated, Pl.'s Resp., pp. l-1L
" Mot. Hr'g Tr., pp.25-26,May 17,2013.
tt
Mrot. rlr'g Tr., p. 30.
Def.'s
Reply Br., pp. 3-5.
'4
Roanev.
WashingtonCnty. Hosp.,l37}r/rd.App.582,587 (2001) (citingKlinev. Kline,93 Md. App.696,700
"

(tee2)).
Maryland-Nat,l capital Park & Planning comm'n
t7
Id.; Klin",93 Md. App. at 700.
26

v.

Anderson, 179 l|4d. App. 613, 625 Q008).
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the ones that could have been raised and decided are available to be raised in a
subsequent appeal.28
The purpose of this doctrine is to prevent "piecemeal" litigation, and also, to prevent
successive appeals that involve the same questions that were previously decided or could have
been decided by the court.2e

After review of the record in this case, it appears that the Plaintiff is presenting the same
arguments that were either presented in its Complaint, Motion for Summary Judgment, to the

Court of Special Appeals in its appeal, or to the Court of Appeals in its Motion for
Reconsideration. If the arguments were not previously presented for consideration, it appears
that they could have been presented to the appellate courts previously, because the arguments
are based on the same facts that existed at the time the

these two reasons, the Court finds that the

Plaintiff

Plaintiff frled its appeal.3O Based on

s arguments are precluded by the law

of

the case doctrine.3l
The first argument posed by the Plaintiff in its Response relates to whether the arbitrator's
award usurps the power of the County Executive and County Council. After review, the
Court noticed that this specific argument was previously presented in the Plaintiff

Complaint, and was further referenced in its Motion for Summary Judgment.32 As

s

a

result,

this argument was subsequently addressed by this Court in its Memorandum Opinion and

Fidetity-Boltimore Na|l Bank & Trust Co. v. John Hqncock Mut Life Ins. Co,, 217 ll4ld. 367 , 372 (1958).
Maryland-Nat'l Capital Park & Planning Comm'n,179 Md. App. at 626 (citng Fidelity-Bqltimore Nat'l Bank
& Trust Co.,2l7 Md. at 372); see Kearney v. Berger,416 Md, 628,641(2010) þroviding that the law of the
case doctrine rests on "sound judicial policy," and ensures that litigants cannot try their cases piecemeal);
Schisler v. State, 177 lr/:d. App.731,747 (2007) (explaining that without pleading additional facts, the appellants

"

2e

cannot add new claims and defendants after the Court of Appeals' judgment, because this would be contrary to
the law of the case doctrine, and would permit "piecemeal" litigation).
30
See Maryland-Nat'l Capital Park & Planning Comm'n,179 Md. App. at 625-27; Schisler,lTT l/.d. App. at

74s-46,

3t

32

Maryland-Nat'l Capital Park & Planning Comm'n,l79llf:d. App. at 625; Schisler,177 li/.d. App. at745.
Compl. !f 8; Baltimore Counfy's Mem, in Supp. of Mot. for Summary J., p. 33.

See

7

Order dated August 10,2010.33 This argument was also in the infamous footnote of the Court

of Special Appeals' Opinion, and was further raised by the Plaintiff in its Motion for
Reconsideration filed at the Court of Appeals.3a Specifically, this was the issue that the

Plaintiff highlighted in the body of its Motion.35 Despite this, the Court of Appeals denied the

Plaintiff s Motion for Reconsideration, thus declining to remand the

case back to the Court

Special Appeals to consider this very issue.36 As such, this ruling has made

of

it clear that this

issue should not be considered any further.

Next, the Plaintiff s second argument in its Response relates to how the rescission and resetting of the health care subsidy would violate the agreement between the Plaintiff and the
Health Care Review Committee, who is the Defendant's bargaining agent. Like argument
number one, the Court finds that this issue was also previously considered. In its Motion for
Reconsideration, the Plaintiff presented the same issue, although not exactly worded the
same.37 More specifically, the

Plaintiff maintained that changing the agreement that it entered

into with the Health Care Review Committee would be in "complete contravention of the
most fundamental rule of contract and agency law, namely that the principal (FOP) is bound
by agreements made on its behalf by its agent (HCRC)."38 This exact same language was
included in the Plaintiff s Response, which further supports this Court's position that the

Plaintiff raised this argument in their Motion for Reconsideration.3e As indicated several

Mem. op. & Order, p. 15.
pp' 4-5
'n Ct. of Special Appeals Op., pp. l-2 n.l; Mot. for Recons.,
pp.
4-5.
Recons.,
Mot,
for
"
'u Ct. of Appeals Order, Jan.18,2013.
37
SeeMot, for Recons., pp. 1-3; Pl.'s Resp., pp. 4-5.
3t
Mot. for Recons., pp. 1-3.
3e
Pl.'s Resp., p. 5.

"
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times, the Court of Appeals denied the Plaintifls Motion for Reconsideration, thus
concluding that this issue should not be considered further'aO

In contrast to the past two arguments, the third argument was not previously presented in
the Complaint, the Plaintiffls Motion for Summary Judgment, in the footnote of the Court

of

Special Appeals' Opinion, or in the Motion for Reconsideration. This specific argument
relates to whether this Court's final order dated August 10, 2010 entered an enforceable

judgment against the Plaintiff for a sum certain. Even though this issue has not been
considered previously,

it is still precluded by the law of the case doctrine,

because this issue

could have been presented by the Plaintiff in its previous appeal.al More specifically, this
argument is based on the same facts that existed prior to the Plaintiff entering its appeal.a2

Moreover, the facts of this case did not change after the Court of Appeals issued their
Mandate on January 18,2013, and further, the Plaintiff has failed to present new facts to
the law of the
support this argument.a3 Thus, for these reasons, this argument is precluded by
case oocffme.

44

With respect to the fourth argument raised by the Plaintiff in its Response, it was
previously raised in the Complaint and its Motion for Summary Judgment. In all of these
pleadings, the Plaintiff argues that the arbitrator lacked the authority to rescind and rewrite the

r,Ian. 18,2013;
Capitat park &
thát could
az

l'79 ,ly'rd. App. at 625 ("Both questions that were
ided on appeal are precluded from relitigation.").

have

Schisler,l'77 Md. App. at 745-46'
a3
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¡71.d' App' at 627 '
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agreement between the Plaintiff and'Health Care Review Committ"".4t B."arrse this
argument was raised in the

Plaintiff s Motion for Summary Judgment, this Court

addressed

it

in its Memorandum Opinion issued on August 10,2010.46 This argument was then noted in
the first footnote of the Court of Special Appeals' Opinion, and pursuant to the Court of

Appeal's Order dated January 18,2013, it declined to remand this case to back to the Court of
Special Appeals to consider this argum erÍ..47 As such, this issue ís to not be considered

further.

Next, argument number f,rve is similar to argument number three in both substance and
applicability of the.law of the case doctrine. Like argument number three, the fact that the
arbitrator never determined the specific amount that would make the affected retirees whole,
or any liquidated sum that could be reduced to judgment, was an issue that existed at the time
the Plaintiff .filed its appeal with the Court of Special Appeals.as As mentioned above, the

facts in this case have remained the same throughout its procedural history; they are the same
as they were when the

Complaint and the Plaintiffls Motion for Summary Judgment were

filed. Hence, the.Plaintiff could

have presented this argument previously, but

itfailed to do

,o.oe Additionally, the facts of this case did not change after the Court of Appeals issued its
Mandate, and the Plaintiff has not raised any new facts to support this argument.

50

Because

of these feasons, this argument is precluded by the law of the case doctrine.

pl.'s Resp., pp. 6-7; Compl. tf 4; Baltimore County's Mem. in Supp. of Mot. for Summary J.,pp.27-28. Itis
to be noteúthát all of the plèadings cite to the 2007 MOTJ, Section 8.3, Step 4, to support this argument. See
Pl.'s Resp., p, 6; Compl. ,llf 4; Baltimore county's Mem. in supp. of Mot. for Summary L,p.27.
nt

ot

Mem. Op. & Order, pp. 15-16'
Ct, of Special Appeals Op., pp' l-2n'l; Ct. of Appeals Order, Jan,18,2013'
ot
Se" Maþland-Ñall Capitat f ark & Planning Comm'n,179 Md. App. at 625-27; Schisler,lT'7 Md' App. at
ot

745-46.

Maryland-Nat,l Capital Park & Plonning Comm'n,179 Md. App. at 625 (explaining that the law of the
precludes the re-litigation of claims that could have been raised on appeal).
doctrine
case
50
following the Court of Appeals'
See id. at6)7 @oncluding that ihe commission could not add a new claim
(In
other
words, once an appellate court
decision, unless iì a[eged niw facts); Schisler,l'77 ly'rd. App. at 746
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See

10

Argument number six is somewhat similar, but yet distinct from argument number orl..'l
This argument pertains to the separation of powers doctrine and how it prohibits this Court
from ordering the County Executive and County Council to appropriate funds after the
budgets for

FY 2008-2013 have

been enacted. Similar to arguments number two and five, the

Plaintiff could have raised this argument in its appeal to the Court of Special Appeals,
because

it arose subsequent to this Court's judgment issued on August I0,2010' Thus, it is

precluded by the law of the case doctrine, because it is based on the same facts that existed at
the time the Plaintiff filed

its

appeal.s2 This argument is further precluded by the law of the

case doctrine, because the facts did not change after the Court of Appeals issued their

Mandate, and the Plaintiff did not raise any new facts to support this argument.53 Therefore,

this argument will not be considered further.
Finally, the Plaintifls last argument is essentially the same argument that was posed to the
Court of Appeals in its Motion for Reconsideration. In both its Motion for Reconsideration
and its Response, the Plaintiff argues that it was denied its right of appeal, because the Court

of Special Appeals failed to address the nine issues that were raised in footnote one of its
opinion.sa Ho¡ever, as noted, the Court of Appeals declined to remand the case back to the

Court of Special Appeals to consider the nine outstanding issues.ss Thus, the Court is bound
by that decision, which means that those nine issues will not be considered further.

has finally decided a case based upon a set of facts, if the facts on remand remain unchanged, the appellate
court's holding is the law of the cáse and it precludes consideration of new claims that may arise from those same

facts.").
5l

Argiment number one questions the arbitrator's authority, while argument number six questions this Court's

authoiity, to order an award or judgment, despite the County Executive and County Council's right to enact a
budget and appropriate funds. Pl.'s Resp,, pp'1,7.
sz
See Maryland-Nat'l Capital Park & Planning Comm'n, 179 M.d' App' at 625'
s3
See id. at627; Schisler,l7l }l/:d. App. at 746'47 '
"tt Mot. for Recons., pp. 3-5; Pl.'s Resp', pp' 10-11.
Ct. of Appeals Order, Ian. 18,2013.
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Based on the analysis above, the Court concludes that the law of the case doctrine

precludes the arguments raised by the Plaintiff in its Response. As described in this Opinion,
these arguments were either addressed previously, or could have been raised by the

Plaintiff

in their appeal. As such, the Court does not find it necessary to delve into the merits of these
arguments. Thus, the Defendant's Motion is granted.

III. Final Ruling
WHEREFORE,

it is this

day of August, 2013, by the Circuit Court for

Baltimore County,

ORDERED that the Defendant's Motion to Enforce this Court's Judgment and for an
Order to Show Cause is

GRANTED; and it is further

ORDERED that within twenty (20) days from the date of this Order, the Plaintiff
shall provide each affected retiree with the retiree health subsidy in place at the time of his or
her retirement; and

it is further

ORDERED that within twenty (20) days from the date of this Order, the Plaintiff
shall issue payment in the amount of five hundred and seventy-two thousand eight hundred
and eighty-seven dollars and ten cents ($572,887.10), plus appropriate interest, which is the

amount referenced

in the chart previously

prepared by the Plaintiff and provided to the

Defendant in May of 2011, attached as Exhibit 3 to the Defendant's Motion to Enforce. The

Plaintiff shall issue payments directly to each affected retiree in the proportions set forth in
the chart prepared by the Plaintiff; and it is further

ORDERED that within twenty (20) days from the date of this Order, the Plaintiff
shall update the damages chart that it previously submitted to the Defendant in May of 201I,
and provide a copy

of it to the Defendant. The Plaintiff shall provide the Defendant a chart

t2

.l

-a

containing information sufficient for the Defendant to calculate a sum certain judgment to
which it is entitled, including any appropriate pre and post judgment interest.

J.

I3
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